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precede, your honor. 

JUDGE PARKBRi All right. 

HR. ANDBRBONt A 3 your honor knows, I im i 
David Anderson of the Justice Department, represent- - 
ing the United States. 

The United States' appearance here this * 
morning is at the invitation of the court, an invita-l 

I 

tion that your honor issued because of your recogni- 
tion that the contempt finding that the plaintiffs 
•ought against the Soviet Union might well implicate 
foreign policy concerns, 

Z want to make it clear that Z do not 
represent or speak for the Soviet Union. The only 
interests we are asserting here are those of the [ 

United States. 

And Z'd like to take a minute, if z 
could, to describe to your honor what those Interests 


are. 




Zn the first place, the United States has ^ — 


an interest in a uniform and what we believe to be a 


JUDGE PARKERs Mr. Anderson, tell me 
this, it is suggested In the plaintiffs' papers that 
your office well knew of what was going on in this 
case, but then vou— l uat s at back and rested on your 



oars. 


What reason do you give Cor that? 


W&?r~- 


HR. ANDERSON: Well, there was no occa- 


smma 


sion, your honor, for the united States to appear in 
this case* We certainly had no notion prior to your 
honor's default judgment of what the Court's decision 
might be* We do not routinely appear in cases, even 
though they Involve foreign sovereigns. And then 
following the judgment, until your honor issued an 
invitation, again there was no procedural occasion 
for the United States to state its views. 

JUDGE PARKER* Well, now, the government 


suggests that in other cases that you've been more 
than an idle bystander, that you've taken some ini- 


tiative in the cases. 

MR. ANDERSON: There have been some cases 

where the United States has stated its views, now, 
what has happened in some cases — the Jackson case, in 
particular, I'm familiar with 


rian case? 


JUDGE PARKER: Which is that? The Nige- 


MR. ANDERSON: No, that's the Chinese 


bonds case down in Alabama which the Eleventh Circuit 
has now rendered a decision on. 


But in the United States 



t.*5! 


6 


mounted a diplomatic effort much like that involved i 
in this case with the Soviets to try to get the > 

Chinese to appear In court. And it was in the nature! 
of the agreement finally struck that the Chinese < 

agreed to appear, if the United States would state 
its views that it should be heard. 

JUDGE PARKER i Did you mount a similar 
initiative in this case? I 

HR. ANDERSON: We did, your honor. The j 

l 

United States repeatedly tried to get the Soviet I 


Union to appear by counsel and present its defenses j 
to this court. The Soviet Union continued to view itl 


as a matter for resolution between the governments, 
and, as you know, asserted its immunity by means of a 
diplomatic note, which your honor is quite correct is 
not the right way to do it. 

But we think under the Verlinden case 
that even though a foreign sovereign does not appear 
in a case, the Court still has an affirmative obliga- 
tion to look at the Foreign Sovereign Immunities Act 
to determine that immunity is unavailable. 

JUDGE PARKER: And what was the other 

case where you took the initiative? 


mm: 


MR. ANDERSON: I believe in Siderman the 

United States f .lied JfUJKR pear a n c e to urge the Court 


MSS FIB 
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to Allow the foreign sovereign to present its defen- 


that 7 


JUDGE PARKERi And what government was i 


KR. AKDERSONi That was Argentina. < 

JUDGE PARKER] Were you representing the t 


Department on those occasions? 


NR. ANDBRSONt In the Jackson case I did j 

i 

represent the Department. 

JUDGE PARKER] What steps did yon take to ggg 

waae 

invite the Chinese government to do anything? 

NR. ANDERSON] Well, there were repeated 
contacts both in Washington and Beijing' on that case. 

I_ 

And X believe the same to be true here, that there * isl 

have been discussions both by the American embassy in! S3 

Hoscow and at the State Department here in Washington sis 
with the Soviets, urging them to appear, telling them! jg 
that the PSIA provided that they should praaant their i 
defenses in court. * -■=- 

But the mere fact that a foreign sover- i *~ 
sign doesn't do that does not relieve the Court of = 

its obligation to consider whether it has jurlsdic- _ 

tion, as your honor did, your honor went on, after I 
finding that their non-appearance represented a wai- 

Jxi- 

ver of sovereign -ijti man i.ty f to state other theories, 




I ;[ ~ JUDGE PARKER* Did you receive an invita-l 

j ; ! tion from the Court in either of those two cases to ! 
!, make representations? I 


i (I 
*• ii 

o [| 

B 

*> 
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11 
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MR. ANDERSON* Not to my knowledge. We 
did not in Jackson, and I'm not certain about 
8 ide man. But I don't think so. 

JUDGE PARKER* All right, proceed. 

MR. ANDERSON* Well, I did want to state 
at the outset what the United States interest was in 
this case, because the plaintiffs have made a bit of 
an issue of it, and, as I say, the first is in the 

»-v 

application of the Foreign Sovereign immunities Act, 
which is an Act that is very important to the united 


II States government. 


IT, (| And that Act, of course, is crucial to 

Ift |i the contempt motion before your honor in a couple of 
17 il ways. 


IK jj JUDGE PARKER* Are you saying that the 

court has no jurisdiction in this matter under the 


Ju if FSXA? 

Jl I! 


.. yes. 


MR. ANDERSON* That would be our view. 


JUDGE PARKER* Go on. 

HR. ANDERSON* First of all, the FSIA was 


!fi 





ii an attempt 


ce the interests of 





lyuii 


foreign states against those of private individuals f 
who might have legal controversies with them. And to 1 
the extent that these private interests may become 
overbalanced by judicial decisions, the United States 
is going to have problems with its allies and adver- ' 
series alike. This can range from diplomatic pro- 
tests over perceived unfair treatment to the asser- • 

tion of reciprocal i 

JUDGE PARKER* Well, that doesn't mean i 

i 

that it has no jurisdiction because they may protest. 

HR. ANDERSON: No, that's absolutely 

i 

right. I'm not talking right now about jurisdiction; 

I am talking about what the interests of the United 
States are. And if you want me to pass the jurisdic-j 
tion 


JUDGE PARKER* No, no, I want to hear you 


fully. 


NR. ANDERSON: Well, as I say, our first 1 

Interest is that the FSIA be applied correctly, be- 
cause it can create foreign policy problems for the 
United States if it's not. 

And I think a related concern is that any 
interpretation of the FSIA or the Alien Tort Act that' 
goes beyond what we think Congress had in mind would 
have the Cour£.*Ji iQSALy.eA.JLn. wl^at are essentially 






-itr - * mz 








political disputes which should be for resolution by I 
diplomatic means by the governments involved. ' 

So there is really a separation-of-powersi 
component to our concern on that score. 

How, I realize that we have not in this 
case pointed to any specific and narrow foreign poli-' 
cy concern that might result if your honor enters a I 
finding of contempt. i 

i 

JUDGE PARKERt It's completely barren, 
it*s completely barren — I*m left to guess. 

MR. ANDERSON: Hell, we are left to guess 

as well. It's simply a matter of speculation. He 
cannot state exactly what would happen. That's not 

< 

to say that nothing would happen. In fact, I think J 

! 

we suggest a couple of possibilities • 

JUDGE PARKER: Did you articulate that ini 

the other two cases? 

MR. ANDERSON: In the other two cases I 

there was more that we could point to. in this case i 
we cannot point to anything specific. But what I am I 
trying to get at is that these more general concerns I 
are very real and substantial and we think that the i 
Court should take them into account. ! 

( Pause ) 



ere I was was to 


f apnflRErr 


I deal with the plaintiffs’ suggestion that the United i 
States' position in this proceeding violates the 
» spirit of the Sovereign Immunities Act, and we think < 
i i that’s just wrong. 

f, It’s true that the Foreign Sovereign 

f> -i immunities Act was passed in part to get the State 

7 }! Department out of the business of making determine- 

U 

8 , tions of sovereign immunity and to end the political i 
v j pressures that that at one time put upon the State I 

l 

iO Department* j 

U Sut we are not in this case supporting I 

12 any executive determination of sovereign immunity. { 

13 we recognize that that I 

i 

ft ( JUDGE PARKER* Do you gather that from 

l.'i ii what the plaintiffs say in their papers? 

Ir, : MR. ANDERSON t They did say that. 

17 IJ JUDGE PARKER* They did? 

Its » HR. ANDERSON* They did. But we under- 

l<« i< stand that the decision on sovereign immunity is 
j,i | solely one for your honor, for this Court. We are 

jj : here simply to urge interpretations of the Foreign 1 

sovereign Immunities Act and the Alien Tort Act that * 
J. n we think should be applied across the board to all i 
sovereigns. And we are not here because of any 
j. ij pressure by the Soviet Union. We are here only in 






response to your honor's invitation to present our I 
views here, and because we think that the foreign 
policy interests involved are very important ones. t 
The statement of interest we submitted i 
broke the question asked by your honor down into two t 
parts: first, is contempt a proper remedy under the I 

Foreign Sovereign immunities Act against a foreign 
state; and, second, because a finding of civil con- 
tempt needs underlying jurisdiction to sustain it, we 
have addressed the jurisdictional bases for this 


action. 


The premise that we start from on both 


these questions is that the Foreign Sovereign Immuni-j 

ties Act is the sole and exclusive basis for juris- I 

1 

diction against foreign states in the courts of the 
United States. That is the teaching of the Verlinden- 
case that the Supreme Court decided, and a number of 
other courts have said the same thing. 

I want to address the Alien Tort Claims , 
Act very briefly later, but for now let roe focus on 


the FS I A. 


There are two reasons under that Act why 


we don't think that contempt is a proper remedy. The ! 
first has to do with the structure of the Act, and 
the second has to do with the ipecif ic word* of the 



EDI; 


» •» t- * '' *v‘\ >' 'i , , 

^ • 'LJL 
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I#; 


1 j tort exemption. j 

J ii The PSIA is a comprehensive scheme for j 

t 

i <j suits against foreign states. It not only regulates 
i it the substantive and procedural questions that arise 
.*> !; prior to a judgment, but it contains very specific 
ft ij provisions for post- judgment remedies. Like the rest 
T jj of the Act, those provisions start with a strong 

>i 

a presumption of sovereign immunity and then list ex- 
4 ceptions. 

10 Now, I don't understand the plaintiffs to 

11 contend that contempt is one of the specific excep- 

12 tions in the Act. What they do is they rely on three 
It or four sentences in the legislative history where 

ll the-~I guess it's the House report which talks about 

. 

15 j the possibility of a fine for violation of an injunc- 
l*> i| tion. So there is a question about what that cryptic 
IT l| reference in the legislative history means. j 

1H i| Of course, the principal purpose of the I 

ii P8IA was to codify the restrictive theory of sov- i 

3< il ereign immunity. That is that the commercial activi-l 
21 'I ties of foreign states and their instrumentalities j 
JJ ii would not be immune from jurisdiction. i 

J! |i So we could see circumstances in a j 

strictly commercial context where a court might enter f 
j*i <i an injunction against a trading company of a foreign | 



M. 


I ij state, for example, in the nature of requiring speci-' 

_• 1 1 fic performance of a contract or to restrain the 

i >• delivery of contested goods. And, in fact, the cited) 
i ij paragraph of the legislative history mentions speci- t 
:» ii fic performance. 

(i So it's this type of traditional equit- 

7 || able remedy in a commercial context that we think i 

!j 

8 j Congress had in mind with that language. And fines | 

9 for contempt might conceivably be a remedy in a case 

10 like that. 

II But if any confirmation is needed that 

12 Congresa by contrast in a case like this didn't 

13 contemplate injunctive relief, ic*‘s in the epecific j 

1 

H Ii language of another part of the Act, Section i 

t 

In fl 1605(a)(5). That's the tort exception to sovereign » 
lii .. immunity. And that subsection denies sovereign immu- 
j- |{ nity in certain types of court suits — and I quote — 

IH i| "in which money damages are sought against a foreign : 
f i, ij state. " 

j (l j, Now, if the FSIA is the sole source of 

,| jurisdiction against foreign states, as we think the 
JJ i. Supreme Court has held that it is, then Congress 
j ; || specifically detarmined that injunctions were not an t 
•i appropriate remedy in tort cases. 

>• so the. , bottom line is that attachments 


V Mr 


US9 


1 t and executions were specifically provided as the 

remedy for money judgments in certain kinds of cases,- 
; it and money damages were the only remedies allowed in ( 
» tort cases. 

•"* So we don’t think that Congress autho- 

*> (. rized injunctions in cases like this, or contempt as 
" Jf a remedy to enforce them. 

i 

K jj Now, we've also raised questions i 

4 1 JUDGE PARKER: What is the extent of the i 


JO relief if it were a commercial activity? 

N HR. ANDERSON* Nell, if it were a commer- 1 

12 cial activity. Sections 1610 and 1611 allow certain I 

1.1 restricted kinds of execution and attachment against i 
!1 Jj foreign states and their instrumentality. For the 

l“» ;i most part 

I" >: JUDGE PARKER} Namely, what? 

17 i; MR, ANDERSON: Well, for the most part, 

1.1 |i property that is used in commercial activities can be 
}•< < seized. It would be typical in those respects to the 
Jn ;! ordinary kinds of remedies that you could get against 
Jl "■ private litigants, but there are a lot of restric- 

•• tions put on it, and there are more restrictions put 
i' °n executions and attachments against foreign states - 
: themselves than there are on instrumentalities like 

trading companies. 



Illll III Hill II I *11111 llHEHdlill Kill 





\ ’1 But those are In commercial cases. If I 1 

« — — 

J l your honor looks at the Letelier decision in the ■ — 

t !i Second Circuit where they considered the appropr iate-f 

j •; ness of execution against the assets of foreign 

* 

r i tl states, in tort cases the Second Circuit at least 

ft i| suggested that this is one place where Congress may ' 

“ jj have created a right without a remedy. i = 

8 It's kind of complicated, the execution j 

9 and attachment provisions. =z.- 

10 JUDGE PARKERi Now, the Letelier case was ~ 

J* under which Act? 

12 HR. ANDERSONt That was under the PSIA, SB 

13 the tort exemption. This case does not purport to be 


U || under that exemption. X think because the tort did 
15 II not happen in the United States, the plaintiffs felt 
In (! that they didn't come within that tort exemption. 

17 ‘( Now, to move on to jurisdiction, we've 

Hi i| discussed that, because, of course, the validity of a 
l*» |i contempt finding depends on jurisdiction. And we 
Jo {I think that the Court has authority under Rule 
jl tj 12(h)(3) to re-examine its decision on that subject. 

JJ it in a number of other cases that we've talked about, 

, I 

J.S || the courts have, when new arguments were raised, i 


' reconsidered jurisdictional decisions against foreign 
y. jj states, 80 there is ample precedent, if your honor 


1 

f 



i 


17 


decides to take a second look. 


upon? 


JUDGE PARKER: Which case do you rel/ 


HR. ANDERSON: Well, Jackson, Siderman-- 


indeed. Judge, Joyce Green in Letelier considered 
jurisdiction a second time when a diplomatic note was 
presented by the Argentinians to the State Depart- 


ment. 


Circuit? 


JUDGE PARKER: That was after the Second 


HR. ANDERSON: That was before. 

JUDGE PARKER: Before the Second? 

HR. ANDERSON: The D. C. Circuit decided 

the underlying case, and then the plaintiffs there 
tried to execute on property that was in the Second 
Circuit, so that's why that court got involved. 

JUDGE PARKER: Z understand now. 

MR. ANDERSON: Now, I've already covered 

the point that the mere non-appearance by a foreign 
sovereign, according to the Supreme Court in 
Verllnden, is not a basis for finding that they have 
waived sovereign immunity. 

I think, unfortunately, though, the non- 
appearance of the Soviets hsd another effect in this 


case, and that was, of course, that your honor only 



I !l heard one aide of the arguments. Now, I'm not sug- I 
J h gesting that the plaintiffs did anything unfair, but,i = 

; ;i of course, any court is at a serious disadvantage i “ 

l *. when it only hears half the arguments. — 

5 |i So let me move on to the other three • 

» ij bases. Your honor did not limit the Court’s decisioni — 

7 j to simply finding that the non-appearance waived i 

B sovereign immunity} your honor did discuss three I 

» 

v other possible theories of waiver under the Foreign 
10 Sovereign immunities Act. — ~ 

|] The first is'the question of whether a 

12 substantive violation of international law waives 

13 sovereign immunity. And I think there are a couple 

U of pertinent points to make on this issue. I “I_ 

15 |j JUDGE PARKER* And what was the substan- : - 

In tlve violation here? ~ 

17 !j HR. ANDERSON* I believe it was the vio- • — 

IK jj lation of the norms of international conduct in dis- i 

1 >» lj regarding the diplomatic safe conduct. 1 

ju || Now, when Congress said that it meant to > - 




j; j| a diplomat. 


JUDGE PARKER: It violated the rights of 1 


MR. ANDERSON: In part. I thin* there 


|| was more to 



but that was certainly the 


3 £? 



19 




guts of it. 


When Congress said th«t it meant to in- 
< i corporate standards of international law into the 
i j Foreign Sovereign Immunities Act, we think it meant 
*» I* no more than the restrictive theory of sovereign 
t> ii immunity that it was codifying was consistent with 

» ij International law practice. To go beyond that and toi 

! 

H hold that immunity is waived when there is a viola- j 
g tion of international law, even when the test is a 
10 serious or a gross violation of recognized interna- 
It tional standards, really makes jurisdiction turn on 

12 the merits of the case. And it also threatens to 

13 turn the courts of this country into forums for the 

It resolution of the kinds of international problems I 

_ I- 

l"> || that the United States considers to be diplomatic in 1 
'<• “ nature. 


1 


IT I; Now, it may well be, as your honor sug- 

IH || gested, that under international law the United 
)•> it states could assert jurisdiction over violations of 
(' International law. But Congress, in the FSIA, did 
_'f not decide to do that, and Congress, of course, 

regulates the jurisdiction of the District Courts. 
-’<1 So Congress specified the exceptions to 

sovereign immunity that it wanted to created juris- 
r diction, and violat ion - of international law was not 




I one of them. 

- ( We don't think that the act-of-state 

i >i doctrine has anything to do with it either because 
l .( that is a prudential dootrine not a jurisdictional 


ti i adjudicate acts that a foreign state performs within 
7 li its own territory. 

a Now# sometimes courts do adjudicate such 

9 controversies, even though there is this act-of -state 

10 doctrine* But that doesn't mean they have jurisdic- 
Sl tion, and first they have to look to find if they 

12 have jurisdiction. 

l.V So where we come out on this issue is 

fi | that Congress did not intend violations of interna- j 
15 ! tional law to be a basis for waiving sovereign lmmu- 
lh :j nity without more-- even violations as serious as the 


It !{ one — 


JUDGE PARKER t what specific authority 3o 


l*i fj you have for this? The Act itself? 


to li HR. ANDERSONt Yes, the Act Itself has 

jl '< specific exemptions, and it nowhere mentions interna- 
jJ it tional law. And if the one basis for assuming that 
till international law creates j.ur isdict ion la the sugges- 
,’t . tion that Congress wanted to follow internet ional 
y, Ij law, we think there is an alternate explanation for 
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that which really makes much more sense in light of 
the structure of the Act. Congress’s codification of 
the restrictive theory was consistent with interna" 

. tional law, as they understood it. And we think that, 
i' that has to be all that they mean. 

i) Now, the nest issue is whether, indepen- 

j| dently of the FSZ A, the Soviet Union has waived 

sovereign immunity, either explicitly or implicitly, j 

1 

pursuant to some international agreement. If there 
is such an agreement waiving immunity, then the FSXA 
would provide jurisdiction. 

He think that Congress in Section 1604 
was rsferrlng to agreements dealing with the subject 
of immunity, or at least the*jurisdiction or choice J 

♦ 

ii of law kinds of subject. An explicit waiver might be i 
lj s treaty In which country X says it waives its immu- • 
}! nity with respect to particular kinds of claims; an 
|l implicit waiver might be where country x aays that 
;i certain claims may be adjudicated in accordance with 
i; the laws of country Y. That is certainly the drift 
:< of the legislative history. Those are the kinds of 
• examples that Congress gave, 

ii And we don't think that Congress intended) 

any broader interpretation of section 1604. 
i: Moat treaties and international 




S ; 

I: 



1 i agreements, your honor, do not give rise to private I 
- •! rights of action; they can't be sued on by private j 

< i< parties. They really establish rights and obliqa- ( 

l tions between governments. i 

• r * 1 And the only agreements that establish 

n i rights in private persons are what are called self- 
~ | executing treaties. These are agreements that con* i 

i 

8 tala rules of laws that courts can apply directly in } 


4 cases before them, and they don't require legislative 

10 action to implement them. 

H Now, the Vienna Convention and the 1973 

12 Convention on internationally protactad persona are 

13 not self-executing. And in fact Congress passed 

11 ) legislation to implsroent the 1973 Convention; they 
l"» ;l passed the criminal law --- 

lb M JUDGE PARKER; Was a question raised in 

17 if the Letellor case about a private right of action at 

T 

|H !j any point, aubsequant point? 

C< it MR. ANDERSON; At any subsequent point? 

„'•> it You mean in the Second Circuit? 

.M >j JUDGE PARKER; yes. 

J- :i HR. ANDERSON; I don't think that was an 

J.; j| issue there. The only issue there was --- i 

JUDGE PARKER; Wan the execution? 



TYfs. My basic point is 
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1 i that to imply a waiver on the basis of a violation ofi 
j an international agreement would have the courts 
.1 i enforcing non-self-executing treaties which are real-l 
t i ly political agreements between the governments in- t 
,*i jj volved, and at the place where the courts have tradi-i 
n || tlonally allowed the Executive Branch; that is, the I 

i 

Executive Branch has reeponoibility for managing the 
treaty relations of the united states. lt*s only in 
•alf-executing treaties where the courts use that 
treaty to determine private rights before them that 
the courts have any role. 

So Section 1604 really, as a constitu- 
tional matter, must only refer-to waivers of sov- 
ereign immunity in self-executing treaties that deal 
).*» |j with subjects like sovereign immunity, jurisdiction, 

P 

i; 

In ii choice of law. 

17 j| The last PSXA jurisdictional issue is 

IH |j whether, under Section 1605(a)(1), a violation of a 
I ,« || treaty or other international obligation constitutes 
jit t | a waiver of sovereign immunity. And we see this 
,;i <i issue as being similar to the analysis that the court 
should apply under Section 1604. 

|, Juat because a foreign state enters into 

,‘i a govc rnmsnt-to-government agreement where it agrees 
_•*, ]• to undertake certain obligations vis-a-vis another 





* * 
!! 




government to adhere to certain standards of conduct, 
or whatever, doesn't mean that It agrees to be bound 
by decisions of the courts of that country, if it's 
accused of violating those agreements. Again, this 
would have the courts enforcing all types of treaty 
rights that properly belong to the United States and 
not to private individuals and which are for the 

1 

|j Executive Branch to vindicate under our constitu- 
,! tional system. 


| Just in closing x want to say a few words 

i about the Alien Tort Act, very quickly. First of 

■\ all, as X said before, we think the FSIA is the 

*1 

; exclusive basis for jurisdiction against foreign 
> states, so that the Alien Tort Act could not provide 
jurisdiction against foreign states. And all the 
other courts that have considered that question hav«* 
said that it does not provide jurisdiction against 
foreign states--and that includes at least two judges 
on the panel in the 0. C. Circuit in the Hanoch Tel- 
■ Oren casej both Judge Edwards and Judge Bork said 


that the Alien Tort Act could not provide jurisdic- 
tion against Libya in that case, although it is 
somewhat buried In the discussions there. In Judge 
Edwards* opinion it's at 726 F. 2nd at 776, Note 1, 


and in J i 


in 


[page 805 at Note 13. 




» ( Bat historically that make* be- » 

causa at the time the Alien Tort Act was enacted, in - 
. . 1789, Congress could not have thought that it would 
j «, apply to foreign states. The universal practice at 
i . that time was to grant all foreign states absolute * 
n •, sovereign immunity, and that rule didn’t change in 

7 ; i the United states until 1952* 1 

ij 

8 | Giving the Alien Tort Act that interpre- j 

v tation doea not deprive It of meaning, because what 

Id congress probably had in mind were offenses like 

11 [ piracy, possibly even violation of diplomatic safe 

r 

12 j conducts, but when done, aa they were at the time, by j 
r» j private persons. 

II jj All this leads us to believe that the 

|*» t ( Tort Act does not provide jurisdiction against for- 
Hi . sign states. It's the PSIA or nothing, and we think • 
i; ii the Court ought to re-examine its jurisdictional 
!» <j holding under that statute. 

I<i It's unfortunate, your honor, that the 

j. united States has to be taklnq these positions in a 
jj case involving the soviet Union where the Soviet 
__ . Union failed to appear and where the underlying con- 
duct is so abhorrent. 

But we see the broader interests of the 





26 


I i PS £ A that reflects Congress’s balancing of the in- 
; terests and the proper constitutional roles of the 
: . political branches and the courts. 


l 

; 

He very much 

appreciate this opportunity 

I * 

’ to present 

the views of the United States. 

n i 


JUDGE PARKER ! 

Mr. Anderson, the State 

7 1 

! Department 

is on this submission of yours, is that 

B j 

| 

correct? 



i 


MR. ANDERSON t 

Yes. 

10 1 


JUDGE PARKBRt 

And you, of course, speak 


\ for your client with respect to the State Department 

12 jj 

MR. ANDERSON! 

Yes, X do. 

H j; 

JUDGE PARKER! 

Are you speaking with one 

IJ | 

t 

| voice? 



n ii 

MR. ANDERSON! 

He are. 

If) . 

1 

JUDGE PARKER: 

Would you answer this 

17 i| question. 

On page 2 of your submission--do you have 

Ut ^ 

1 it in front 

of you--the last two lines at the bottom. 

1*1 * 


MR. ANDERSON! 

Yes. 

Jn r 


JUDGE PARKER! 

Who is this Munroe Leigh? 


•I : Is that the way you pronounce his name or in it 
:: i Man roe "Lay*? 





IMslii i ilMIII I III II I 



r a r y scene now? 

MR. ANDERSON: He’s no longer with the 




: State Department. 

. JUDGE PARKER: No, but he’s on the con- 

o • temporary scene— he's living. 


7 11 

MR. ANDERSON: 

Yes. 

t 

1 

■i 

JUDGE PARKER: 

I'd like to see 

that let- j 

** ter. 




10 

MR. AN0ERS0N: 

I'll provide a 

copy. 

" ! 

Thank you. 



12 I 

MR. STRUVE: 

May it please the 

Court, my 

13 name 

is Guy Struve, I'm from Davis, Polk k 

Wardwell, 

it 

It j| and. 

together with a number of other people who have I 


u 


I'* |j volunteered their services, we represent the plain- 


ly !. tiffS. 

17 ,| JUDGE PARKER: 1 see that. 

|H |f MR. STRUVE: I'd like, before I begin, 

}*« . your honor, if I may, to complete the response to a 
Ju • number of questions that your honor asked which were ; 
2 , incompletely answered. 

The flr»t one ia whether the government ' 
J. has been on notice of every step in this lawsuit. t 


Mr. Anderson did say that the government was fur- 



with copies <*f the 


original pleadings and of 




the motion for a default judgment. There's more than — 
that. They were furnished in November 1985, less 
than a month after your honor's decision, with a copy 
of that decision. They were furnished in April 1986, — 

the same day that we filed this motion for contempt — 

which is now being heard by your honor, with a copy _ 

of that motion. — 


so that at every important step in the 
lawsuit the government has been on full notice of 
what the Court has been doing and of what the plain- 
tiffs have been trying to accomplish. And we think 
that their inaction speaks for itself. 

JUDGE PARKER} Have you had any dialogue 


with them? 


HR. STRUVE: No, your honor. He sought a 


dialogue; we did not have any dialogue from them, or 
any response, except to acknowledge what we had sent 
them, until after your honor's letter. 


The next question I'd like to pick up on. 


your honor, is whether the government was invited by 
the courts to come in in the Jackson and Siderman 
case*. Hr. Anderson correctly said that they were 
not so invited; they came in uninvited. 

There's another very important distinc- 


tion Whi:' 


»are of, and that is that 



' f 

u 


Si 



c. 

k 

A 



I H in both Jackson and Siderman the people's Republic ofl 
J .i China and the Republic of Argentina came into the t 
.i t! court themselves and made the jurisdictional argu- | 
i i; ments themselves, which the State Department had toldi 
r> jf them they had to do. That's in stark contrast to I 
it <: this case. 


8 

v 

10 

11 

12 

13 


As far as we know — and Hr. Anderson has l 

} 

not denied this— this is the first case in the ten | 

t 

years since the enactment of the Foreign Sovereign 
Immunities Act in which the government, without the 
foreign government itself coming into the case in any 
form, has interceded to present the jurisdictional 
arguments that, under the Act, should be presented by 

1 

the foreign government Itself. I 


r> |i 


JUDGE PARKER i Well, what inference do 


l«» |; you want me to draw from that? 

!7 f| HR. STRUVE i 1 was going to get to that 

Itt || when X come in my argument to the subject of juris- 
l>i i> diction, and X think it goes to the question of what ■ 
> weight the Court should give to that submission, 
jl The next thing I'd like to pick up on, 

your honor, is your honor asked it had been held In 
i the Letelier case that a private right of action can 

be implied and has been implied from the 

ether it had been 

j ; 




8 | 

criminal 

statutes. 

which have been 

enacted by 

Con- 


“ 1 

greaa to 

carry out 

the conventions 

to protect 

the 


. "1 

foreign 

diplomats. 

that ia to say. 

18 U.8.C. 

Sections 


II li 

1116 and 

12 01. 
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I ij raised. 

- >’■ MR. STRUVE: Well, and Mr. Anderson an- » 

{ *j i««r«d that that had not been decided by the Second j 
l ‘ Circuit, but, as your honor knows — this was mentioned* 
1 <i at page 254 of your honor's prior decision — the deci-i 
" >. slots of this Court in the Letelier case expressly 
7 ,| held that a private right of action arises from the } 


fj And Z might add that the government in 

< ij its brief implies that those statutes are limited to 
l ij oases in which the act was committed either by a 
.*» i United States national or within the United Statea. 
i< Looking at the sections themselves will show that's 
T ;t not so; it expressly covers any defendant found in 
fj >1 the United States regardless of where the act was 
•» '* committed, regardless of the nationality of the vic- 
■* : tlm and of the perpetrator. 

JUDGE PARKER: You are referring now to 

Title 18? 

MR. STRUVE: Thgt's right, it's in Title 

18, your honor, so that even if more than a treaty is 
required, eve n_U_. j o.flif, , J .fopjjyyyi t i n g legislation is 





■ 


1 


t ;l required/ that implementing legislation/ as the court’ 
_• „ has already held, exists in this case. 

, • What I'd now like to do, your honor, is * 

i .1 address the two great questions that Mr. Anderson has- 

■i ,i addressed in the same order in which he addressed > 

n >t them, starting with the question of contempt. 1 

7 ij I think it's common ground between us andl 

8 ij the government that the traditional standards for | 

•! I 

v j civil contempt are met here. We have a judgment of 


10 jj the Court which was clear and specific as to what it |jj|| 

11 ij required} we have notice of that judgment on the part __ 

12 |j of the defendant} we have an unequivocal refusal by J 
U Ij the defendant to comply with that order. Under those I 

II |j circumstances, no more showing is required under the 1 — — 

I', j, law for civil contempt, at least in a domestic con- t 


!<• text. 


As we understand it, the government makes 



IH «t two arguments in response to that. The first argu- 
1<< ment is that as a matter of law civil contempt is 
ju unavailable under the Foreign sovereign Immunities 
*1 Act. And, as your honor knows, in our submission 
j.. there are s number of reasons, each independently 
ficient, why that cannot be so. 

The first la that Section 1606 of the 
?: ;" ! ^>ore’igs Sovereign immunities Act expressly provides 



I i that* with the single exception of punitive damages, ■ 
J ' which are available only in part, a foreign sov- 

i .. ereign, under the Foreign sovereign Immunities Act, 1 
i : is liable in the same manner and to the same extent < 

i . as a private person. 

t, tl To us, the language is clear that a fo- 1 

reign sovereign 

J 

ii | JUDGE FARKERt What language are you | 

j 

** j relying on? 

tu | MR. STRUVEi The language in 1606, your 

II <| honor. 

12 |j JUDGE FARKERt Yes, cite it. I 

! I 

|.{ > MR. STRUVEi I'm starting with the begln-l 

t 

H || ning of the section, your honor. "As to any claim 
i:> .. for relief with respect to which ‘a fet^ign state is 
hi , not entitled to immunity, under Secticn 1605 or Sec- 
i: !; tion 1607 of this chapter, the foreign state shall be • 
Dt ji liable in the same manner and to the same extent as a 
l<« >i private individual under liko circumstances." And 
. then it goes on with a proviso as to punitive da- 
• I mages, I can read the proviso, but I represent to 
your honor that it deals only with punitive damages, 
j , The second independently sufficient 

ground we rely on, your honor, is the legislative 
history. Ths legislative history — and Mr. Anderson 
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I 'j said that he thought this was the House report; it's 
J the senate report/ too; they are identical on this 
■: > point — expressly says that in an appropriate case the 
i Court may grant injunctive relief or spec i f ic-pe r f or- 
*> v nance relief. And then it goes on in that same 
n ;> paragraph to say that there may be some limitations 
7 ij on the Court's ability to enforce that. And on the 


but 



subject of fines what it says is that fines for 
violations of injunctions by a foreign government may 
be unenforceable, if there is some immunity under the 

11 jj execution provisions of the Act. 

12 j Now, what that says to us is that Con- 

J 

i 

I t I 1 gross expressly contemplated that there could be 
U !j fines for violation of an injunction. And the gov- 
l'> i! ernment says, well, that doesn't tell us that civil 
Id ? contempt is available; they didn't say what kind of 
ITii fines they meant, they didn't say on what findings 
Id • they would be granted. 

[<f your honor, it seems clear to us that, 

j" • unless "fines for violation of an injunction" means 
j| • civil contempt, it means criminal contempt. Those 
are the only two means by which one has fines for 
W8*l ation of an injunction. 

j^>|| | We are not sugqostlnq that criminal con- 

tempt should be available against a foreiqn 


w* 


ML- 


niff 


r-n- 

Ha 


?** 
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UNCLASSIFIED 


I .j sovereign, at least until civil contempt has been 
, tried and hat failed. 

t II But those are the only two possibilities. 1 

i ft If it doesn't mean at least that, then the congres— 
j ii sional reference to fines for violation of an injunc-i 
•» .. tion means nothing. 

~ !j The third ground, your honor, why we < 

» 

H {j submit that the contempt power must exist in the ! 

Court is that, stepping back from the Act in its ! 

I 

legislative history, it's a fundamental constitu- I 

t 

1! i| tional principle that the courts recognized beginning I 
12 jj in the early 19th century— Justice Marshall, for j 

I f |j example— >that inherent in the power of a court to ‘ 
U jj adjudicate controversies and grant an injunction is > 

ir> ii the power to apply contempt remedies if the injunc- 

1 

l« ii tion is disobeyed. 

17 !i Under the Constitution, Congress may 

1H ;i limit: shat power so long as it does so expressly — and ■ 
t<> ii there is no express limitation in the FSrA--but it 
.;ti may not eliminate it. 

_• I .. So that's a third ground we submit, your 

... : honor, why the power to enter a fine for civil con- 
i ■ t e.mp-fc. must exist in this Court. 

Finally, your honor, the purpose of Con- 



j.-.q.r.es a in enacting the FSIA, we submit, should be 
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12 
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l'i 


it 
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i.. j. 


j* i 


i* 


.;} i. 


, ii 


considered. Clearly, Congress Intended that injunc- 
tions could be rendered against foreign sovereigns 
under the PSIA. That’s clear from the legislative 
history, and the government does not dispute that. 

So that if Congress intended to withhold the contempt 
remedy, then it has to be concluded that they inten- 
ded to provide a remedy which the courts could not 
enforce, which makes nonsense of the congressional 
intent. And we submit, moreover, your honor, it i 

would raise questions under Article III of the con- i 
stitution because a judgment that cannot be enforced 
is an advisory opinion, and, under Article III, the 
courts cannot grant advisory opinions. 

JUDGE PARKER! Mr. Struve, as I listen to 
your argument— I don't pretend to be a Shakespeare 
scholar, but it seems to me that there is a quotation 
that comes out of Shakespeare— X don't know what play 
it is— but one of the actors says "And I will call 
thee serpents from the briny deep," and the other 
actor says "You may call them, but will they come?" 

If I gave you the relief that you are 
seeking, where wou Id y ou. go, o r what do you want the 
Court to do7 

MR. 


S ^P^t ^ wh fl t we *P<? asked for, your 


honor, is an order which would find the Soviet Union 


Jim 


in contempt, which would qive a certain period of 
time after the service by mail of that order— we've 
suggested two weeks— for the Soviet Union to take it 
in and reconsider. 

JUDGE PARKER} And then what? 

HR. STRUVEi Which after that would pro- 
vide for a fine of an appropriate amount per day, 
which would continue to accrue until the Court finds 
that its judgment has been complied with. 

Zf we got that far, your honor— «#d my 
hope is that at that point the soviet Union would 
come ini that's the purpose of a civil contempt 


fine. But if we got that far, we would then be j 

* 

attempting to enforce the fine by execution under thej 
proviaione of the Foreign Sovereign Immunities Act om 
assets of the Soviet government, which would mean < 
that we would be coming beck to your honor, or to an ■ 
appropriate judge in another district, for an order t 
of attachment. 

JUDGE PARKER} How would that differ. 


then, from the sit* 
found itself in? ( 


HR. STt 


r.ond Circuit 


would dif fer, your honor. 


because we would be* relyinq on different grounds for _ 

overcoming immunity from attachment, just at on the 


substantive issues we were relyinq on different ex- 
emptions from immunity than were relied on Letelier. 
in Letelier the exemption that was relied on was the 
tort exception. Section 1605(a)(5)* And we relied on 
that in our initial submission to your honor. That 
was not a ground that your honor adopted. 

What we have now is four completely dif- 
ferent grounds, and each one of the grounds that your 
honor did rely on has its express counterpart in the 
exceptions to immunity from attachment. 

So the way we see it, the same issues of 
immunity that have already been decided with respect 
to the merits of the action will arise again, and, we 
submit, should be decided the same way, at the at- 
tachment phase. Again, if we have to reach attach- 
ment, it is not our purpose, your honor, to collect 
funds. The only reason we suggest fines to your 
honor is that, on behalf of the plaintiffs, we be- 
lieve it's deeply important that the Court’s order be 
obeyed. in fact, I should mention, your honor, be- 
cause it may be a question in your honor’s mind, that 
one might wonder why have we not taken that $39- 
million damage judgment, which the Court entered more 
than a year ago, and gone out and executed on Soviet 


assets for them. 


/ 
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Why not? 


* • honor 


JUDGE PACKER: That's a good question. 


HR. STRUVEt And the answer is, your 


JUDGE PARKER: Counsel, the Court will 


it . take a short recess. 


~ • [Brief recess) 

* j| JUDGE PARKER: Very well, Mr. Struve, I 

^ |j think when you left off you were saying that you were 


10 going to execute on the judgment or something. Was 


11 1 it to that effect? 


12 j MR. STRUVE: What t was saying, your 

i 

n n honor, was that there was a reason why we had not 


{} tj just gone ahead in November of 1985, when the Court's! 

i 

T) j> amended judgment was entered, and executed right away: £~ 

CL - 

• 

U> ii on the $39-million judgment. And that reason is that: 

17 || from the standpoint of the plaintiffs, who are the ! t,~ 

IK j| family and the legal guardian of Raoul Wallenberg, by i 

pi {i far the most important object of this case is to get i L 

m^jr 

7'> it him back, or his remains, if he's d^LLajid-^fto a e ^ ; -fl—i 
jl »• true accounting of his fate. j jjjHj I MV v jLJLjl > 

The S39 million is not 

j;: ji compared to that, it is relatively unimportant. So ( 

\ 

' tj that our concern was, your honor, and remains, that ~ 

’.fit for us to have gone ahead right away and executed on — 



i • the $3$-million damage award would have put the focus 
of the litigation on exactly the point where it ought 
; not to be, and that the real focus should be on 
i exhausting every opportunity open to us and the Court 
-i to obtain compliance with the injunctive relief awar- 
«» it ded, which was the primary purpose of the lawsuit. 

~ ;• That's the reason. 

♦ 

il I have, your honor, some other topics in 


Q 


10 


the contempt area, going beyond the legal points 
which I've discussed. One of them is a mixed ques- 


11 l| tion of fact and law. It is the suggestion in the 


12 

i:t l| 


government's brief that in order to make a civil | 

contempt award against a foreign sovereign, the Court! 

t 

li |j has to make a finding that there has been some apec^-l 
l.-> ,j f ic scorn and contempt expressed for the Court's 
In '» judgment by the foreign sovereign rather than some 
j; i| kind of principled determination that the foreign 
IH :| sovereign will never appear in U. S. court*. 

|.i i He submit, your honor, that that is not 

.li j, the law. Civil contempt doesn't require, despite the 
j I i name, which goes back to the Middle Ages, an actual 
factual finding of scorn and contempt; it merely 
i; requires deliberate violation of the court's judg- 1 
• ment. But unfortunately, your honor, we submit that 


if scorn and contempt 



Yh& Soviet note. 




I :i which unaccountably is not mentioned in the govern- l 
■ men t s • s statement, supplies what is needed for that ■ 
.( >t finding. And it's attached at Tab E to ray affidavit 
I • from April of 1986. 

■ > 1 1 In the English translation made by the ( 

f> ;) State Department, it reads "It is quite obvious that ; 
T ;j the American court, in rendering its decision, was 1 

i 

B | not guided at all by legal rules but by other mo- j 

9 j tives. * | 

10 I How, obviously, it's the Russian text | 

I) I that is authoritative, and I can tell you, your i 

12 honor, that while I would have translated some of the | 

13 I words by a synonym, the sense is accurately conveyed ] 
U |j by what X read from the State Department's transla- I 
tt ’ tion. 

to.! In addition, your honor, as your honor > 

17 <[ noticed in your honor's 

IK || JUDGE PARKER t What are the words of 

pa il s ignif icance, "by other motives"? 

JO i! MR. STRUVE* That's correct. in the f 

jl original Russian— this is at the top of the last page ; 
JJ j. of Tab E — - i t says {statement in Russian], and ( state- i 
ji j| ment in Russian) literally ia "not by legal norms," i 

Jl and then the word {Russian word! is a word usually 

y , '\ ' " 

bej translated "and 
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l *« 
> *♦ 
* I 

: |: 
8 

10 

11 

12 


I ( not." The sente it carries is that what is to follow! 
. is in contradiction of what's just been said. And 

; -< then {Russian word] is just a word that means • 

"other." So "by other motives," the implication 
being in contradistinction to legal motives. That's ; 
what it says. 

In addition, your honor, the Court found • 
In its prior decision that the soviet union knows | 
what the procedures are for raising its defenses 
properly under the Poreign Sovereign Immunities Act, 
and has appeared in other cases to raise those defen-] 

I 

see. So we are not dealing with a defendant that hasj 

♦ 

13 ji a consistent record of never appearing in American { 

II [j courts for reasons of principle} we are dealing with ! 
n il a defendant which in this case has not appeared, and 

I tt :t has stated its reasons for not appearing. 

17 j| Now, we emphasise, your honor, we don't 

jh ;j believe your honor needs to make a finding of scorn 
l<> i. and contempt; all we believe is needed is a finding 
jtii. of knowing violation of the Court's order, and that's- 
jl perfectly clear. 

jj Let me now, your honor, go on to the 

j. j, question of the foreign policy implications. This isi 
something that your honor discussed this morning with 


! i| 

, il 


K r. And# non, and M r . (frrvi&wr* o rr -rtrartird * ; - A n d thi« ia an 
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•I accurate summary of what's in the government's state-) 
ll meat — that whatever specific foreign policy implica- i 
l) tions there may be in this case are left as a matter 1 
i. of speculation. i 

i| And we submit that in that kind of « casei 

|| they should not be given controlling weight. What i 

should govern is the facts and the law. j 

j 

JUDGE PARKER: What were the known and 

established facts in the other case? 

MR. STROVE: You mean in Jackson, your 

: honor, and in Siderman? 

f JUDGE PARKER: Yes. j 

i 

ij MR. STRUVE: First of all. there were ! 

jj very specific facts--and in the Jackson case it was I 
i| an affidavit from Secretary Shults. who said that he i 
if had personally discussed this with the Chinese lead- t 
f| ers. that there would be specific harm to American i 
It foreign policy interests if they were not permitted I 
|l to be heard. That was the issue that was involved in.i 
)• those cases, just letting 1 


_>| <i JUDGE PARKER: If they were not imme- 

22 ji diately heard. 

■J! II MR. STRUVE: Exactly. The issue there 

21 *■ was that they had suffered default judgments to oc- 

tj cur. The reasonable— «e-c-m — unde r nm 1ft of the 

if 111 




I «i Federal Rules of Civil procedure, as normally inter- 
- preted, bed run. Finally, the State Department bad 
< > persuaded China in the one case, Argentina in the 
I >i other case, to come in. All the State Department was 
*> i* asking was that they be given this belated opportuni- 
(> ii ty to be heard, and they were saying very specifical- 

7 :| ly— and they spelled it out chapter and verse in the 

8 (I Jackson case by an affidavit from the secretary of 


v State — that there would be specific foreign policy 
10 problems if they were not heard. Nothing like that 


1! !| in this case. 


JUDOS PARKER* We don T t even have that In 


}:< Ii this case. 


MR. STRUVE* That's right, your honor, 



i.’i ii Moreover, there's something else r want to say before 
in • i leave this topic, and that is that there is a 
17 !| suggestion in the government's brief that the issue 
hi ij presented by this case is not one that ought to be 
l<« it dealt with in the courts, that it should be left to 
jt> statecraft and diplomacy. 

jj •, Now, the Wallenberg family left this 

_V . issue to statecraft and diplomacy for 39 years , and I 
=\J. not saying, nor is ths Wallenberq family, that the 
Ijjjj slwedlsh governmsnt and the American government didn't 
"T“'"t ry, but the answer that the Soviet Union now 




uusn 
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1 i consistently gives to diplomatic approaches on the i 
subject of Raoul Wallenberg is that they said all ■ 
< ij there was to be said in 1 957 when they said he died I 
I .» of a heart attack in 1947 and that the matter is 
r> si closed. 

i! And, again, that's in the record, because! 

" f{ the Soviet note, which is Tab B to my affidavit, } 

1 

8 specifically says— and I am reading from the third 

9 1 paragraph— "in its time, in response to the corres- 

10 ponding requests of the Department of State, the 

11 | Soviet side has already given exhaustive explanations 

12 with regard to the fate of Swedish citisen, R. 

1 < 
* 1 

13 i< Wallenberg, and considers the matter closed.” J 

U ij And, again, that's not the most exact { 

.l*i it translation that could have been made, but the sense | 
Hi ' is accurate. 

17 II JUDGE PARKBRt Before you move from that, i 

IH H if Hr. Wallenberg were living, how old would he be ■ 
!•> today? 

jti t! HR. STRUVEt Your honor, he would be 74. 

•>l || But this is an age that others in his family have 
jj j, reached. His mother died in her early 90's, less 

than a decade ago, still hoping to see him. His < 

i ! 

brother is only a few years younger, and also his 
if si star. So that if, which the evidence indicates, he- 


I BiiEl I ‘HIM ill 




! ■ waa never held in the type of Gulag conditions which l 
■! Solzhenitsyn wrote about, but instead waa in solitary. 

; .. confinement but physically relatively decently < 

; treated in the central core of the Soviet prison 
m system, there is no reason to believe that he is not . 
n !• alive today from any natural cause. ■ 

~ ij Let me, your honor, now say some words i 

'' t 

H about the question of jurisdiction. Your honor asked 
** me earlier, and I do now wish to qive your honor a 

10 full answer, what significance do we attach to the 

11 | fact that the Soviet Union is not here and that the j 

1 2 

12 j government is in effect making the arguments on jur- j 

13 j isdiction which Congress intended the Soviet Union toj 

j, i 

II ;i come in and make for itself? I 

» 

1*> ij your honor, we don't wish to be dogmatic j 

In ii about that. If the government had raised questions 
17 || that were truly new, as opposed to questions that had| 
Ik -i been addressed by your honor in your honor's deci- i 
l<* •< Sion, 1 don't think we would be here saying that 
jii under no circumstances could your honor consider what* 
j| <- they had to say. And certainly, if the Soviet Union 
were here, under Rule 60(b) of the Federal Rules of 


i v il Procedure, and your honor found, which candidly 

O we would urge your honor not to find, that this was 
still within the reasonable time for questioning the 



6 


! j| original judgment under Rule 60(b), we would certain-: 
J ly not aay that your honor could not listen to what 
< it they had to aay, What we are saying/ though/ your 1 
i lj honor, is that, because Congress intended that the 

5 l( State Department remove itself from this process and i 

6 ij that the foreign governments come in and address 

7 { themselves to the courts directly, there should be a I 

!j : 

8 | strong presumption, except in extraordinary circum- 

1' stances, that that's the way it happens. 

10 And we submit, your honor, that the argu- 

11 i ments that the government has made on jurisdiction 

i i 

12 | are not new arguments, and that they do not warrant j 

{.'{ j reconaideration of your honor's decision. 1 

11 lj We've discussed those points in our 

IT* II brief, end so what Z would like to do, if Z may, your I 
In honor, is touch only on two specifics in the juris- 
17 || dictional srea. one of them is an argument raised 
IH f| for the first time by Mr. Anderson on oral argument, I 
l« end the other is a general point about your honor's 
jii t| prior decision, which we believe the government has 
> i i. insufficiently taken account of. ; 

jj „ The point Mr. Anderson raised for the 

2 . ,i first time on oral argument relates to section i 

-ja.MSUMSI. the tort exemption from the Foreign Sov- 
£,|| erelqn Immunities Act. And the argument is that 



I 'I because that specific exemption is limited to actions 
•J • for money damage;, therefore everything else in the 

i '• Foreign Sovereign Immunities Act is limited to a c- 

I • i tions for money damages. 

f, ,i Like many afterthoughts, this is not a 

6 ll happy thought. The language of the Act makes it 

7 |j perfectly clear that that limitation to money damages 

8 | applies only to that one subsection, and that every f 
<t other exception to sovereign immunity is not limited ) 
10 by that, so that actually this argument, when looked I 

II at in the context of the structure of the Act, works ! 

9 

I 

12 | the other way. If Congress had wanted to say that J 
(3 ij the Act as a whole should be limited to the money 

II ll damages, it knew how to say that. It said that in 
)5 j| section 1605(a)(5). But it didn't say that. The 
In m bases for overcoming sovereign immunity that your 

17 il honor has relied do no v involve Section 1605(a)(5), 

IH (| and therefore this argument is simply without merit 
{<> u in this case. 

jo ]i The other point I would like to make, 

»l your honor, is that running through the government's 
.* , statement and Mr. Anderson's argument to your honor 
|. is an argument that somehow the Court’s decision 
recognising jurisdiction in this case opened the 

. . floodgates and that, unless iC ^ ^fr hTr rr^ e^^s-e^ 

f HUM lAaiPtte !! 


i 


Its 



I >! decision, every alleged violation of international 
•i law by any plaintiff will be ente r ta i nable in a U. S.- 
5 •< court. , 

* •: I know your honor has this very much in 

» i| mind, but z think it's important to remind ourselves i 


(* ii that the Court specifically found that this was an 


|| extraordinary and unprecedented case. It*s a case 


ti I where the defendant itself has admitted that the 


Q seizure and detention of Raoul Wallenberg were unlaw- 


10 ful. It's a case where the defendant has knowingly 


II ;| and deliberately defaulted, knowing what the proper 


procedures are. 


And, finally, it's a violation of one of 


I* ;| the central per se rules of international law, name- 


la >• ly, diplomatic immunity. And what I mean by a per se 


bt a rule is that it is one of those standards that 


17 i; doesn't contain any questions of judgment or of rea- t 


in i 1 sonableness or of degree in its application. Anyone 


ii who interferes with the personal integrity of a dlp- 


_'<) - lomat has violated international law. 


I know I don't need to remind your honor 


that this case is an important one from a number of 


.'i M points of view, including to the Wallenberg family. 



phey would not be here if they thought they had any 
ther recourse, for the relief that your honor has 


t i 


Sr-. 




<> H 


granted in this case. And that's the only reason j 

that we are aaking for the order that we are. i 

JUDGE PARKER) Did I infer that there ( 
were some other reasons other than of interest to the i 
Wallenberg family? j 

MR. STRUVE) I'm sorry, your honor, I didl 




not hear your honor. 


i 


JUDGE PARKER) 1 gather that you didn't. 

I thought that you were about to say that there were 
several reasons. 

MR. STRUVE) There are, your honor. 

JUDGE PARKER) And you only mentioned the 
Wallenberg family. What are the other reasons? 

MR. STRUVE) Tour honor, you are right to j 
remind me. There are a myriad of reasons, but let me j 
mention two others. 

One other is that it was the United 
States government in 1944 that initiated the effort j 
that sent Raoul Wallenberg to Budapest. We needed t 
somebody on the scene to do as much as could be done i 
to save Jewish citisens of Hungary from extermina- 
tion. An American could not do it because we were at i 
war with Hungary. Sweden was willing to allow us to i 
ssnd s Swede there with full diplomatic immunity if 
ws could find a Swede willing to volunteer, and 


vw... 




SF 


*- 




1 • 
*» •' 
n it 

• j 

8 

V 

10 

11 

12 

13 

U I 

l *‘ I 

hi si 
ir H 
ih II 

)•» ii 
:•« it 


.M !! 



.■ j i 1 


And I should not have forgotten, your 
honor— now, another set of Interests that is involved 
here is that this Court has rendered a judgment, and 
that judgment has been disobeyed. Even in a case 
that did not involve any of the other interests this : 
one does, that interest alone is very important. 

JUDCB PARKER* Hr. Anderson, did you want) 
to say anything briefly in reply? 

HR. AHDBRSONr Very briefly, you r honor, j 
First of all, I just want to make clear we are not 
making jurisdictional arguments on behalf of the 
Soviet Onion here. We are simply stating what the 
Onited States believes to be an interpretation of the 
Foreign Sovereign Immunities Act that Congress inten- 
ded and that beyond which would create serious fo- 
reign policy problems for the United states. 

Just by way of observation, your honor, I 
think it should be said that in at least two coses, 
under the Foreign sovereign Immunities Act, the so- 
viet Onion did not appear and the Court still found 
that it was immune, one is the Frolova cose in the 



jj Seventh Circuit; the other was 



case b«tor« judge Robinson. 


JUDGE PARKER: Tell me this. I was in- 

terested in judge Robinson's case. Mo one entered ant 
appearance at all in that case. 

HR. ANDBRSOMt No, not for the Soviets. 

I don't know if there were other codefendants. The 
United States was involved — - 

JUDGE PARKER: Mas that against the Ko- ] 

f 

rean Airlines? Is that the case you are talking I 


about? 


MR. ANDBRSONx It involved the Korean 


Airlines, the shooting down of the plane, yes. 

JUDGE PARKER: So only the plaintiffs 

were represented there, is that it, the families? I 
didn't look at the case to see. 

MR. ANDERSON: x know there were related 

proceedings against the united States that x think 
were also dismissed, but they had nothing to do with 
the suit against the Soviets. 

X guess the final point x want to make, 
your honor, has to do with your honor's question of 
.where do we go from here, what happens if your honor 
ejntors this--and Mr. Strove suggests that they could 
Execute. I think that that is probably wrong, be- 
cause there are specific exemptions for execution in 


52 



i -i 

j i 
i !• 
i r« 
» .1 


•i 



20 

II 


12 

i:i 

!i 

I 'i ;i 
!** . 
17 II 
IM l| 
1 “ 'I 
jn ii 

21 'I 


the Foreign Sovereign immunities Act, but they only 
apply to commercial suits. There are no waivers of 
sovereign immunity for execution or attachment in 
tort suits, unless Mr. Struve is arguing that somehow 
there has teen a waiver here. And we would seriously 
doubt that Congress meant to allow the kind of impli- 
cit waiver that they have been arguing about here. 

JUDGE! PARKER: Mr. Struve, what, for ! 

example, would you execute on, as a practical matter? 

MR. STRUVE* Me would be focusing, your 
honor, on assets of the Soviet government itself 
rather than on agencies or instrumentalities in the 
first instance— bank accounts, real estate. 

JUDGE PARKER* What real estate? 

MR. STRUVE* I'd like to remain general 
on this subject, your honor, but in and around the 
three cities in the United States in which the So- 
viets have diplomatic representation — namely, 
Washington, New York, and San Francisco — are various 
parcels of real estate which they own or which are 
owned by their nominees. And obviously they also 
-have bank accounts. 



And those assets are, 
^...bank accounts, commercial in the 


>* ji is used in the Foreign Sovereign 


particularly the 
sense in which that 
Immunities Act, 




namely/ 'that lt*s not the purpose you look at but 
whether they are assets of a kind that a private 
individual might also use for similar purposes. 

And 1 might mention/ your honor/ in brief 
response to Mr. Anderson's 

JUDGE PARKER: I didn't really want you 

to take Mr. Anderson's time. 

Proceed/ Mr. Anderson. 

MR. ANDERSON! X think the only point I 
was trying to make/ your honor/ is that the Soviet 
Union has flouted world opinion on the Wallenberg 
ease for four decades now/ and it's a little bit hard 


to believe that as a result of a Court judgment in 
the united States they are going to turn around and 


suddenly own up to what they've done with respect to i 
that. ‘ 

So really 

JUDGE PARRRRt You don't have a built-in i 
mentality/ now, with respect to the Soviet Union, do i 


you? 


MR. ANDERSON: Well, I think my personal 


views are kind of irrelevant here. But 1 think, your: 


onor, that the only thing that can happen is sort of 


downward spiral in terms of attempts at execution 
"and the possibility of reciprocal action by the 










